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Plaintiff Center for Biological Diversity (CBD) filed
this lawsuit to prevent the use by the United States mlitary
of live fire training exercises on the island of Farallon de
Medinilla (FDM because such exercises allegedly kill and
ot herwi se harm several species of migratory birds w thout a
permt, in violation of the Mgratory Bird Treaty Act (MBTA),
16 U S.C. 8 703 et seq., and the Adm nistrative Procedures
Act (APA), 5 U S.C. 8701 et seq. Defendants, the Secretary of
Def ense Donal d Runsfeld and the acting Secretary of the Navy,
Robert Pirie, have been sued in their official capacity as the
heads of the branches of the mlitary that engage in these

exerci ses on FDM



The case comes before the Court on the parties’ cross
notions for summary judgnent. Plaintiffs argue that
def endants’ decision to continue these training exercises in
i ght of evidence of bird deaths known to defendants and in
light of the Fish and Wldlife Service's (FW5) denial of
def endants’ request for a MBTA permt, violates the provisions

of the MBTA and consequently the APA’ s prohibition on unlawful

agency action. Plaintiffs ask the Court to enjoin the
mlitary exercises on this island unless and until defendants
obtain a proper permt for their actions. Def endants respond

with several argunments. First, defendants chall enge
plaintiffs’ standing. Second, defendants argue that

regul ati on of the unintentional inpact on mgratory birds is
an area properly left to prosecutorial discretion under the
MBTA and is therefore an unrevi ewabl e di scretionary action for
pur poses of the APA. Third, defendants argue that plaintiffs
have identified no final agency action and therefore can not
prove a violation of the APA. Finally, defendants strongly
enphasi ze the uni queness and i nportance of these training
exercises to the preparedness of the mlitary in the entire
Paci fic region, and argue that even if this Court finds a
violation of the APA, an injunction should not be issued

because the public interest in continuing these exercises



out wei ghs any harmto the mgratory birds.

Upon consideration of the parties notions, responses and
replies thereto, the oral argunments of counsel at the hearing
on March 13, 2002, and the applicable statutory and case | aw,
the Court has determ ned that defendants have viol ated and
continue to violate the MBTA and the APA by killing these
birds without a permt. Therefore, plaintiffs’ nmotion for
sunmary judgnment as to liability is GRANTED and defendants’
motion for summary judgnent is DENI ED. Because the issue of
t he proper renmedy to be inposed by this Court deserves further
attention, the Court has set forth questions for the parties
to brief at the conclusion of this opinion and has schedul ed a
hearing to discuss the proper remedy on April 30, 2002.

BACKGROUND

FDM and M gratory Birds

The island of FDMis | ocated approximately 45 nauti cal
m | es northeast of Saipan in the Commonweal th of the Northern
Mari anas |Islands. The island is approximately 1.7 mles |ong
and 0.3 mles wde, with a total area of about 206 acres. FDM
is conposed of vol canic rock, and consists of hilly plateaus
with dramatic cliffs dropping as nmuch as 328 feet to the ocean
on all sides. Although uninhabited by humans, FDMis hone to

many species of birds and animal life. The island is covered



by di verse vegetation, that provides shelter, foraging,
roosting, and nesting for several species of mgratory birds.
Surveys conducted in the 1980s and 1990s confirmed the
presence of great frigatebirds (Fregata m nor), masked boobies
(Sul a dactylata), brown boobies (Sula | eucogater), red-footed
boobi es (Sula sula), sooty terns (Sterna fuscata), brown
noddi es (Anous stolidus), black noddies (Anous m nutus), fairy
terns (Gygis alba), cattle egrets (Bubulcus ibis), red-tailed
tropi csbirds (Pheathon rubricauda), white-tailed tropicsbirds
(Phaeton | epturus), Pacific golden plovers (Pluvialis fulva),
whi mbrel s (Numeni us phaeopus), bristle-thighed curl ews
(Nurmenius tahittiensis), and ruddy turnstones (Arenaria
interpres). See PIf’ Mem in Supp. of Mot. for Summ J., EX.
2 (“Historical Overview of Farallon de Medinilla: 1543 to
1997,” attached as an exhibit to the Volume Two of the U. S
Paci fi ¢ Conmand, Final Environmental |npact Statenent,
“Mlitary Training in the Marianas”).

The number of birds of each species found on FDM ranges
froma handful to the thousands, and varies throughout the
year. 1d. Most of the bird species use the island for
breedi ng. Each breeding colony can serve the seabird

popul ation fromtens of thousands of square mles of



surroundi ng ocean. |d. In particular, FDMis one of only
two great frigatebird breeding colonies in the Mariana island
chain, and is the [ argest known nesting site for masked
boobies in the Mariana and Caroline islands. 1d. In
addition, FDMis hone to an endangered nonm gratory flightless

bird, the M cronesi an negapode. !

|1. Defendants Activities on and near FDM

The United States government has used FDM for mlitary
trai ning exercises since 1971. Defendants contend that since
the 1970's, FDM has represented an inportant and irrepl aceable
asset in maintaining the conbat readi ness of United States
mlitary units. See generally, Defs’” Mem in Supp. of Mot.
for Sumtm J., January 11, 2001, Dec. of Vice Adm ral Janmes W
Mat zger (“Metzger Dec.”), June 6, 2001 Dec. of Major General
James E. Cartwight (“Cartwight Dec.”)

In 1971, the United States and the then Governnment of the
Trust Territory of the Pacific |Islands signed a Use and
Occupancy Agreenent for the island of FDM allow ng the United

States mlitary to use FDM as a “aircraft and ship ordnance

! The nonni gratory megapode is covered by the Endangered Species Act
(ESA) rather the the MBTA. Defendants have been authorized by FW5s to
incidental ly “take” nmegapodes on FDM pursuant to ESA regul ati ons, and
plaintiff does not challenge the legality of defendants’ inpact on these
bi rds.



i npact target area.” Defs’ Mem in Supp. of Mdt. for Summ J.
at 2-3. In 1975, the Governnment of the Trust Territory and
the United States entered into a Covenant creating the
Commonweal th of the Northern Mariana Islands (CNM) as a
commonweal th of the United States. See Pub. L. 94-241 81
(March 24, 1976). That Covenant included provisions rel ated
to the continued use of land by the United States for mlitary
purposes. In 1978, 1981, and finally in 1983 CNM | eased
portions of its territory, including FDM to the United States
for fifty years to be used as an “aircraft and ship ordnance

i npact target area.” PlIfs’ Achitoff Dec., Ex. 5.

An Environnental | npact Statenment prepared by defendants
and rel eased in June 1999 descri bes the “ongoing” training
exercises on FDMto include the follow ng types of activities.
Def endants conduct air-to-surface gunnery exercises, in which
aircraft operating fromaircraft carriers deliver 500-pound
bonbs and air-to-ground mssiles to the surface of FDM
Aircraft fire machine guns, cannons, and m ssiles at the
surface of FDM According to the EI'S, annual training
consi sts of four 5-day Navy exercises, three 3-week Marine
Cor ps exercises, and five 14-day conbined force exercises.
During the approximately 320 sorties fl own each quarter, Air

Force bonmbers drop 500, 750 and 2000 pound bonbs, precision-



gui ded nmunitions and m nes on FDM I n addition, Navy ships
fire 5-inch deck-nmunted guns, using highly expl osive, point-
detonating rounds at the surface of FDM These Navy
activities may occur nonthly during Pacific transits, with a
ship remaining at FDM for approximately two days, and as part
of joint exercises for approximtely 12 days every two years.
The Navy fires approximtely 1,040 5-inch shells and 400 76nm
shells annually. Finally, Navy SEALs use rigid hul

i nfl atabl e boats to fire grenades, mssiles, rifles, and
machi ne guns at the surface of FDM approximately four tines a
year. See Achitoff Dec., Ex. 7 (June 1999 EIS).

According to defendants’ own docunments provided to
plaintiffs via a Freedom of Information Act request, see
Achitoff dec. at 1 9, in 1999, for exanple, strategic bonbing
exerci ses at FDM actually expended 538 live and inert bonbs.
Cl ose air support exercises dropped 851 |live and 512 inert
bonbs, along with 67 air-to-surface rockets and 7 air-to-
surface mssiles. Defendants’ naval gunfire used 374 5-inch
shells and small arns fire expended 6,069 rounds of 20mm
ammuni tion. See Achitoff Dec., Ex. 8.

Accordi ng an August 18, 1999 Record of Decision for
Mlitary Training in the Marianas, defendants propose to

continue the status quo, with some nodifications of target



pl acenment. See Achitoff Dec., Ex. 9 (Record of Decision).
The suppl enmental declarations recently filed by defendants’
indicate that since the Septenber 11, 2001 terrorist attacks
on the United States and the initiation of mlitary exercises
i n Af ghani stan, the use of FDM has “actually increased.” See
Defs’ Supp. Reply, Ex. C (Decenber 10, 2001 Dec. of Major
General Janes E. Cartwight, at f3). According to Mjor
General Cartwight, “FDM s critical role in Marine aviation
mlitary readi ness, and therefore national security, has
dramatically increased since the Septenmber 11, 2001 terrorist
attacks,” and that it is “essential that FDM be avail able for

i medi ate and conti nuous use.” |d. at 92.

[11. Harmto Birds on FDM

It is uncontested that defendants’ mlitary training
activities on FDMwi Il kill birds covered by the MBTA.
“Defendants’ live-fire training exercises occasionally kil
m gratory birds protected by the MBTA.” Defs’ Conbi ned
Statenent of Material Facts, at 1 2. After a survey of FDM

conducted in 1996, the FWS concl uded:

There is no question that bonbing of this island
will result in the death of seabirds, mgratory
shorebirds, and possibly even the endangered

M cronesi an negapode. On several occasions we
observed boobi es nesting very close to unexpl oded
ordi nance [sic]. While the unexpl oded ordi nance



[sic] may not provide an imediate threat to the
birds, it does indicate that bonbs do fall in active
nesting areas. Although there may be peaks in the
seabi rd breedi ng season, our observation indicate

t hat breedi ng probably occurs year-round.

Achitoff Dec., Ex. 10 (1996 Report prepared by FWs wildlife
bi ol ogi st M cheal Lusk, attached as Appedix D-5 to defendants’
Final EI'S, June 1999). 1In 1999 the Departnment of Defense cane

to the sanme concl usi on:

The preferred alternative retains the use of FDM for
naval gunfire and aerial bonmbardment. This training
has potentially significant inpacts that cannot be
fully mtigated to | evels of nonsignificance. The
live-fire activities at FDM (Naval Range 7201) wi ||
cause bird nortality and habitat nodification.

| npact areas and target |ocations have been nodifed
to reduce inpacts on known col oni es and no

i ncendi ary ordnance is allowed. Despite these
precauti onary neasures, however, it is anticipated
that training may still have potentially significant
I npacts.

Achitoff Dec., Ex. 14 (1999 EIS at ES-25). |Indeed, the FW5
scientists have descri bed defendants’ activities as “likely
the nost destructive . . . mlitary activity (ongoing and
proposed) adversely inpacting federal trust activities.”
Achitoff dec., Ex. 6 (Menorandum from K. Evans to other FW5
staff dated April 15, 1997).

V. Defendants’ 1996 Permit Application

On April 15, 1996 the Navy applied to FWS for a permtt

pursuant to MBTA regul ations that would allow themto



incidentally “take” mgratory birds on FDM as a result of the
mlitary exercises there. See Achitoff Dec., Ex. 15 (Letter
from Ral ph Kaneshiro, Acting Director of Environnental

Pl anning Division of the U S. Navy to Gene Hester, Division of
Law Enforcenent, FWS dated April 15, 1996). That permt
application described defendants’ activities, and requested a
permt for the “incidential” take of mgratory birds,

i ncl udi ng several specific species known to nest on and
inhabit FDM |1d. The Navy described sone mitigation measures
t hey woul d enact, such as “limting training sessions to
seasons in which birds are not nesting (April through
January), firing at designated targets |ocated away fromthe
concentration of nesting birds, and hazing the birds off the
island prior to live firing.” Id. The Navy expl ai ned t hat
actual recovery of mgratory birds is “not advi sable” because
the island is “considered contam nated with unexpl oded

ordi nance.” 1d. Wthout providing support for such an
estimte, the Navy estimated that the annual take of mgratory
birds “wll not exceed nore than five individuals birds or
eggs of each species |listed above.” I d. Finally, the Navy
stated that “[t]he take involved is not desirable for the
species involved. However, use of the area as a live fire

range has the beneficial effect of reducing the negative

10



i mpacts of human intrusion.”?2 On the permt application form
acconpanying the Navy's letter, the Navy listed only one
section of the regulations as justification for the
application: 50 CF.R 8 2141. 50 C.F. R 82141 authorizes
permts only for depredation control, which clearly does not
apply to defendants’ military training activities.?3

On August 5, 1996 FWS denied the Navy's permt request.
See Achitoff Dec., Ex. 17 (Letter from J. Bradley Bortner,
Chief, Mgratory Birds and Habitat Prograns, FWS5, to Dani el
Moriarty, National Resources Managenment Specialist, Pacific
Division, United States Navy, dated August 5, 1996). That
letter stated, “[t]here are no provisions for the Service to
i ssue permts authorizing UNI NTENDED conduct on the part of a

permttee.” Id. (enphasis in original). Furthernore,

“[ b] ecause such conduct is unintended, it would not be

2 The Court nust note that the fact that the Navy woul d argue that the
bonbardnent of this island with weapons of the nunmber and magnitude descri bed
above is actually somehow beneficial to these birds because that bonbardnent
prevents other forms of “human intrusion” is surprising.

s “Depredation” refers to predatory mgratory birds— the regul ations
allow for permits to kill these predatory birds under certain circunstances.
See 50 C F.R 821.41(a) (“a depredation pernit is required before any person
may take, possess, or transport mgratory birds for depredation control
purposes”). In order to apply for a depredation pernit, the applicant nust
identify: “(1) A description of the area where depredations are occurring; (2)
The nature of the crops or other interests being injured; (3) The extent of
such injury; and (4) The particular species of mgratory birds commtting the
injury.” 50 C.F.R §21.41(b).

11



possible for a permttee to ensure conpliance with required
l[imts and conditions of a permt; particularly in |light of

t he proposed activity described in your correspondence.” |d.

The FWS al so expl ained their concern with the biol ogical
i npact of the Navy's activities:

Al so, of concern is the biological informtion
submtted with the application. Biologists fanmliar
with the bird populations of the island for which
the activity is requested have supplied us with the
nost current bird popul ation informtion.

Popul ations sizes are variable and can be limted to
| ess than ten individuals of several of the species
inhabiting the Island. 1In these cases, the proposed
take of five birds could have significant inmpact on
| ocal nesting popul ations. Furthernore, current
breedi ng data indicates that many of the species

whi ch popul ate the Island breed year round;

t herefore, conducting activities April through
January woul d not ensure that birds are not nesting
during that tinme period.

The 1996 permt request was not the first such request
filed by the Navy. See Achitoff Dec., Ex. 17 (Bortner Letter
of August 5, 1996) (“The Service has denied simlar requests
by the Navy in the Pacific Islands in the past.”). It is
uncont ested that neither defendant has applied for or received
a permt since. However, after the initiation of this
lawsuit, and explicitly in response to the allegations in this
awsuit, the FWS infornmed both defendants in this case that it

bel i eved that defendants’ actions are “consistent with the

12



responsibilities of the United States under the mgratory bird
treaties on which the MBTA is based.” See Defs’ Mem in Supp.
of Sutmm J., Ex. C (Letter from Acting Director of FWs to
Donald H. Runsfeld, Secretary of Defense dated June 12, 2001)
and D (Letter from Acting Director of FWS to Gordon R

Engl and, Secretary of the Navy dated June 12, 2001). The FW5
then stated that it has | ong enpl oyed “enforcenent discretion”
for activities that nmay be prosecuted pursuant to the MBTA but
are not covered by the MBTA permtting regulations, that in
this case it would “exercise its discretion not to take

enf orcenent action” against the Navy and DOD. |d.

V. DOD' s 1999 Environnental |npact Assessnment, and Notice
of Deci sion

On Novenber 28, 1995, the United States Departnent of
Def ense (DOD) published a notice of intent to devel op and
Envi ronment al | npact Statenment (EIS) for the mlitary’'s
activities in the Mariana Islands as required by Section
102(2)(C) of the National Environnental Policy Act of 1969
(NEPA), 42 U.S.C. 84332(2)(C). Four years later, after
numer ous public nmeetings, and public comment periods on two
draft EISs, DOD issued the Final EI'S on June 11, 1999. See
Achitoff Dec. , Ex. 7, 14.

On August 18, 1999, DOD issued a Record of Decision for

13



Mlitary Training in the Marianas pursuant to that EIS. 64
Fed. Reg. 44904 (August 18, 1999). That Record of Deci sion
announced DOD' s decision to “continue to use suitable DOD
controlled lands in the Mariana |Islands to support various
specific mlitary training activities to ensure the readi ness
of U S. forces tasked with fulfilling regional readi ness and
operational contingency mssions.” |d. That Record of
Deci si on specifically addresses the use of FDM at issue here,
and decides to continue that use despite the identified

envi ronnental inpact. 1d.

VI. Harmto MIlitary of Halting Exercises on FDM

There is no dispute that live-fire target training is
crucial to the readiness of United States arnmed forces. See
Met zger Dec. at § 2. According to defendants, FDM is cruci al
to the mlitary’s ability to conduct live-fire training in the
Pacific. 1d. FDMis the only air-to-ground target range
under the control of the United States in the Western Pacific.
ld. at 3 . According to the Vice Admral of the Navy in
charge of the Seventh Fleet, Janmes W Metzger, “[c]onsisting
of ideal hydrographic characteristics, geography, and a
surroundi ng ai rspace unencunbered by heavily used conmerci al
air corridors and sea-lanes, [FDM is uniquely well suited for

live-fire training.” 1d. The commandi ng officer of the 1st

14



Marine Aircraft Wng (MAW, Major General Janes Cartwi ght
agr ees:

the protected air and sea space surroundi ng [ FDM

provi des sufficient roomfor the many different

attack profiles necessary to replicate conbat

condi tions and the sinultaneous maneuver and co-

| ocation of all supporting fires and unites require

in our conbat training. As such it is integral to

t he conbat readi ness of 1st MAW squadrons.

Cartwright Dec. at | 2.

FDMis the “only target range in the Western Pacific,
with no alternative, for supporting |arge scale shore based
excursions, such as the Strike Fighter Advanced Readi ness
Program” Metzger Dec. at 1 5. This training is mandatory
for naval aviators, and FDM allows this training to occur
wi t hout | eaving the Western Pacific. Vice Admral Metzger
claims that “the inportance of this fact can not be over-
esti mated” because “access to [ FDM provi des nonetary and
manpower cost-savings that cannot be recouped by any ot her
means,” and invaluably allows the Navy to train wthout
“degradation in force” Id. at 1 5. FDMis also the only
target range in the Pacific where “strike aircraft” can use
air-to-ground live-ordnance with “tactically realistic and
chal l enging targets in airspace which allows the use of high

attitude profiles.” 1d.

In addition to its inportance to air w ng readi ness, FDM

15



is also inportant for Navy surface ship weapons handling and

training. 1d. at 1 9. According to Vice Admral Metzger

[FDM is the only U S. controlled target ranger in the Western
Paci fic Theater where Sailors and Marines can participate in

i ntegrated naval gunfire training. It addition to being the
only US. site, it is also the nost practical and cost-

efficient |location.” Id. at | 9.

The Navy and U.S. Marine Corps teamrequire
realistic training opportunities in order to naster
the tasks inherent in actual naval combat. Nava
guns are uni que weapons in that they are fired by

t he Navy but directed, spotted, and adjusted by
Mari nes forward positioned ashore. Proficiency in
Naval Surface Fire Support cannot be attained
without live-fire exercises... The Farallon De
Medinilla target range |ocated in Guam provides
these crucial training opportunities and is critical
to the Navy maintaining its dom nant expertise in

t he SEVENTH fl eet area of operations.

ld. at 2 -3.

Alternative sites for these types of training are |ocated
only in other countries such as Korea and Japan. 1d.; see
al so Cartwright Dec. at 6. The problemwith relying on
ot her countries for training sites include problens wth
availability and increased | ogistical expenses. |d. Mjor
CGeneral Cartwright explains, “OQther ranges in the [Western
Paci fic] Theater provide portions of the capabilities found at

[ FDM and 1st MAWunites routinely deploy to these sites.

16



However, none of these other ranges provides the target
fidelity (the selection of discernible targets) or provides
regul ar access avail able as does [FDM]” Cartwight Dec. at ¢
3.

I n conclusion, Vice Admral Metzger states, “l do not
propose that the | oss of one target range will cause a
conpl ete coll apse in readi ness; however, it wll
unquestionably make it all the nmore difficult to maintain an
acceptabl e | evel of readiness.” Metzger Dec. at 1 8. Mjor
General Cartwight agrees that other target ranges wl|
“continue to be utilized to the maxi num extent practicable,”
but FDM s “continued accessibility as an air-to-surface
ordnance training range nust be ensured.” Cartwight Dec. at
1 8.

After the terrorist attacks of Septenmber 11, 2001, the
i mportance and use of FDM for mlitary training has increased.
See generally, Defs.’ Supp. Reply, Ex.C, Decenber 10, 2001
Decl aration of Janes E. Cartwight (“Supp. Cartwight Dec.”),
and Ex. D, December 11, 2001 Decl aration of Janes W Metzger
(“Supp. Metzger Dec.”). Vice Admral Metzger states, “If we
are prevented fromtraining at [FDM, fleet readi ness and
national security will be jeopardized to a greater extent, and

i nadequate training will create an even higher risk to our

17



personnel than was the case prior to September 11, 2001.”
Supp. Metzger Dec. at 1. Mjor Ceneral Cartwight agrees:
“FDM s critical role in Marine aviation mlitary readi ness,
and therefore national security, has dramatically increased
since the September 11, 2001 terrorist attacks.” Supp
Cartwight Dec. at 11.

Si nce Septenber 11, 2001, the Navy has “an increased
nunmber of units required for conmbat operations on very short
notice. Wth an increasing surge of short notice depl oynents,
[ FDM becones a necessity for training and readiness in the
war against terrorism W rely on FDM for qualification and
range practice for these short notice units.” Supp. Metzger
Dec. at T 2. Because FDMis the only U S. controlled target
range in the Western Pacific its value is “significantly
enhanced.” 1d. Specifically, “[w]ithout [FDM, and with al
ot her ranges in the Pacific theater under foreign control, we
woul d be at the nercy of host governments for our readi ness
and training. Use of foreign ranges by transiting unites is
inefficient, and can inhibit m ssion readi ness, because of the
time required for advance notice to and prior coordination
with host governnents.” 1d. Therefore, “[c]losing [FDM w ||
therefore nean that units transiting to the U S. Seventh Fl eet

area of responsibility may not have adequate range training

18



time before they are required to engage in conbat operations
in support of Operation Enduring Freedom”™ |Id.

Maj or General Cartwight explains: “FDM usage has
actually increased since the Septenber attacks.” Cartwight
Dec. at 1 3. FDM has allowed units deployed in the Pacific to
mai ntai n conbat readi ness and conplete live-fire training:
“The capability to execute a security m ssion (protecting the
lives of US citizens and property) while at the sane tine
conducting necessary training for future m ssions could not
occur if the live-fire range at FDM were closed.” 1d. at | 3.
Furthermore, Major CGeneral Cartwight contends that increased
security risks throughout the world make the extra time and
di stance to alternative firing ranges a problem 1d.

Thus, “[g]iven the foreseeable or potential mlitary action in

response to possible terrorist events, it is essential that

FDM be avail able for i nmmedi ate and conti nuous use.” |Id. at
2.
VI, Procedural History of this Case.

Plaintiffs filed this |awsuit on Decenmber 21, 2000
all eging violations of the MBTA and APA and requesting a

per manent injunction preventing any further use of FDM for
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mlitary training exercises until defendants obtain a valid
permt. Defendants initially noved to transfer this case to
the United States District Court for the District of the
Commonweal th of the Northern Mariana Islands. After briefing
by the parties, this Court denied defendants’ notion to
transfer. The parties filed cross-nmotions for summary
judgnment. Those notions were fully briefed as of July 16,
2001.

I n August of 2001, the Washi ngton Legal Foundation (WLF)
noved for perm ssion to file an ami cus brief in support of
def endants, and in its proposed notion asserted a challenge to
plaintiffs’ standing that had not been asserted by defendants.
This Court denied that notion by Order of Novenmber 21, 2001.
On Decenber 13, 2001, approxinmately five nonths after these
notions were fully briefed, and one year after this case was
filed, defendants filed a “Suppl emental Reply” brief
i ncorporating by reference the W.F' s standi ng argunents.
Upon plaintiff’s request, the Court granted plaintiff |eave to
file a response to this new argunent. The Court heard ora

argument on these notions on March 13, 2002.

DI SCUSSI ON

St andard of Revi ew
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Summary judgnent should be granted only if the noving
party has shown that there is no genuine issue of materi al
fact and that the noving party is entitled to judgnment as a
matter of law. See Celotex Corp. v. Catrett, 477 U. S. 317,
325, 106 S. Ct. 2548 (1986); AKA v. Washington Hosp. Ctr., 116
F.3d 876, 879 (D.C. Cir.), reh’g en banc granted, 124 F. 3d
1302 (1997). Likewise, in ruling on cross-nmotions for summary
judgnent, the court shall grant summary judgment only if one
of the noving parties is entitled to judgnent as a matter of
| aw upon material facts that are not genuinely disputed. See

Rhoads v. MFerran, 517 F.2d 66, 67 (2d Cir. 1975).

1. Standing
As descri bed above, on Decenber 13, 2001, after the

pending notions were fully briefed, defendants filed, wthout
requesting leave fromthis Court to do so, a suppl enental
reply brief challenging for the first tinme plaintiffs’
standing to bring this suit. Rather than construct their own
argunments, defendants incorporated by reference a proposed

am cus brief by WWF. W.F s request to file that brief had
been denied by this Court for the reasons set forth in an
Order issued on Novenber 21, 2001. This Court would have been

well within its discretion to deny defendants’ |eave to file

21



this surreply for violating the Local Rules of Civil
Procedure. However, this Court will consider this standing
argument only because it goes to the subject matter
jurisdiction of this Court. See Fed. R Civ. P. 12(h)
(“Whenever it appears by suggestion of the parties or

ot herwi se that the court |acks jurisdiction of the subject
matter, the court shall dism ss the action.”).

Contrary to defendants’ argunents, plaintiff has
satisfied the requirenents for standing. To satisfy the case
or controversy requirenment of Article |11l of the Constitution,
a plaintiff nmust show (1) that it has suffered a concrete and
particul arized injury that is actual or immnent not nmerely
conj ectural or hypothetical, (2) that the injury is fairly
traceable to the challenged action of the defendant, and (3)
that injury is fairly redressable by a decision of this Court.
See, e.qg., Friends of the Earth v. Laidlaw Envi ronnenta
Services, 528 U. S. 167, 180-81 (2000); Lujan v. Defenders of
WIlidlife, 504 U. S. 555 (1992). 1In addition, an organization
has standing to sue on behalf of its nenbers when its nmenbers
woul d ot herwi se have standing to sue in their own right, the
interests at stake are germane to the organi zation’ s purpose,
and neither the claimasserted nor the relief requested

requires the participation of the individuals nmenbers in the
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awsuit. Laidlaw, 528 U.S. at 181.

The declarations submtted by plaintiff of its Assistant
Executive Director, Bruce Eilerts, and one of its nenbers,
Ral ph Frew, denobnstrate that CBD has standing to sue on behal f
of its nmenbers. See PIfs’ Mem in Supp. of Mot. for Summ J.,
Decl aration of Bruce Eilerts (“Eilerts Dec.”), and Decl aration
of Ral ph Frew (“Frew Dec.”). The interests at stake in this
litigation, the protection of mgratory birds pursuant to the
MBTA, are germane to the purpose of plaintiff. See Eilerts
Dec. Furthernore, neither CBD s claimnor the requested
relief require the participation of any individual nenmbers of
CBD.

Def endants argue that CBD has failed to denonstrate that
any of its nmenbers have suffered a concrete injury as a result
of defendants’ actions. It is well settled that “the desire
to use or observe an ani mal species, even for purely esthetic
pur poses, i s undeniably a cogni zable interest for purposes of
standing.” Laidlaw, 528 U S. at 562-63. The decl aration of
Ral ph Frew denonstrates that M. Frew s ability to observe
several types of mgratory birds is being harmed by
def endants’ actions. M. Frew explained that he |lives nobst of
the year on Guam and travels on “an irregular but frequent

basis” to Saipan, Tinain, and Rota in the Commonweal th of the
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Northern Mariana |Islands, primarily to study birds. Frew Dec.
at 2. M. Frew, the fornmer President of the Northern
Mari anas | sl ands Audubon Society, seeks out and observes the
bird species that nest on FDM 1d. at 3. In particular, M.
Frew has recently viewed white-tailed and red-tailed tropic
bi rds, brown and red-footed boobies, frigate birds, brown
noddi es, and fairy terns, all of which are mgratory birds
found on FDM and that can “fly the relatively short distances
bet ween the islands of the Marianas chain.” 1d. M. Frewis
not a new-coner to observing these birds, and has been
participating in the annual Christmas bird count for years,
and intends to continue doing so. Id. at {3.

Def endants argue that M. Frew s alleged injury is too
specul ative because he does not visit the island of FDM
hi msel f but regularly travels only to nearby islands to
observe and study the types of birds that nest on FDM
However, M. Frew s ability to observe these birds is
undeni ably harnmed by defendants’ activities on FDM It is
true that M. Frew is prevented fromvisiting FDM itself
because that island is off-limts to the public as a result of
def endants’ activities there. Furthernore, visiting the
island to view or count birds would be extrenely dangerous

because FDM is riddled with unexpl oded ordnance. However,
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def endants’ killing of the mgratory birds that are on FDM
clearly inpacts the ability of M. Frew and others like himto
observe these mgratory birds on the surrounding i sl ands.

Def endants do not dispute the fact that their live-fire
training kills birds. See Defs’ Conbi ned Statenent of

Material Facts, at 2. VWiile it is difficult to calculate the
preci se nunber of birds that are being harned by defendants’
activities, it is clear fromthe record that defendants are
killing a significant nunber of these birds on an ongoing
basis. See PIfs Mem in Supp. of Mdt. for Summ J.,

Decl aration of Paul Atchitoff (“Atchitoff Dec.”), Ex. 10, 12,
14, 15. The mlitary’s own Environment | npact Statenment
concluded that “This training has potentially significant

i npacts that cannot be fully mtigated to |evels of
nonsi gni ficance. The live-fire activities at FDM (Navy Range
7201) will cause bird nortality and habitat nodification.”
Achitoff dec., Ex. 14. The FWS' denied a permt to defendants
for precisely because of the potential “significant inpact” of
these killings on the local bird population. Achitoff Dec.,
Ex. 17. Thus, Defendants’ attenpts to characterize the inpact
of their activities on bird life as “de mninus” are

conpl etely unsupport ed.

It is also undisputed that the birds being killed and
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harmed by defendants’ activities are mgratory. By definition
they do not stay on FDM but travel to the near by islands
that M. Frewis permtted to visit. Because these birds fly
fromisland to island, if birds are killed on FDM the nunber
of birds that M. Frew will be able to view at any given tinme
on the nearby islands will be dimnished. This is sufficient
injury to support standing. Defendants’ suggestion that
standing requires proof that “every mgratory bird of every
species on FDM visits every other island in the 500 mle chain
of the CNM, including the four islands M. Frew visited,” is
totally unsupported by standing precedent. See Defs’ Supp.
Reply, Ex. A (W.F Amicus Brief) at 16.4 The list of cases

that support plaintiff’s standi ng under these circunstances is
|l ong. See, e.g., Laidlaw, 528 U S. at 181 (injury sufficient
where plaintiffs lived 20 mles of affected area, where sone
plaintiffs used areas within 40 mles of the affected area,
and where sone plaintiffs were deterred from using area);

Japan VWhaling Ass’'n v. Anerican Cetacean Society, 478 U S. 221

4 Furt her nore, defense counsel attenpted to argue that the hearing on
March 13, 2002 that plaintiff has not been harned because the mlitary
activities on FDM have been killing birds for all the years that M. Frew has
been observing birds in the area. Although the Court does not accept this
argunent, even if it were true that a constant rate of killing birds by
def endant meant that M. Frew s ability to view birds has not actually been
di m ni shed, this argunment is undernined by the fact that defendants’ own
evi dence shows that the use of FDM has increased consi derably since Septenber
11, 2001.
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(1986) (injury sufficient when the “whal e watching and
studying of their nmenbers will be adversely affected by

conti nued whal e harvesting” by Japan); Hill v. Norton, 275
F.3d 98 (D.C. Cir. 2001) (reversing |lower court but agreeing
that plaintiff had standing to sue under MBTA because a

di m ni shed presence of nmute swans near her property would
reduce her aesthetic enjoynent) . Plaintiff in this case is
not required to wait until M. Frew and others are conpletely
unable to view any nenbers of the species of birds that
defendant is illegally killing before being granted access to
this Court.

Finally, the Court nust note that defendants have
adopted, along with the rest of W.F's brief, the argunent that
plaintiffs have suffered insufficient injury because the nore
birds that the defendants kill, the nore enjoynent M. Frew
will get fromseeing the ones that remain: “bird watchers get
nmore enjoynent spotting a rare bird than they do spotting a
conmon one.” See Defs’ Supp. Reply, Ex. A (WF Anm cus
Brief) at 16-17. Suffice it to say, there is absolutely no
support in the law for the view that environnmentalists shoul d
get enjoynment out of the destruction of natural resources
because that destruction makes the remmi ning resources nore

scarce and therefore valuable. The Court hopes that the
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federal governnent will refrain from maki ng or adopting such
frivolous argunments in the future.

Because plaintiff has denonstrated an actual and
particularized injury to its nmenbers’ ability to view these
species of mgratory birds, that is directly caused by
def endants’ unauthorized killing of these birds, and is
redressabl e by an injunction halting defendants’ activities,

the requirenments of Article |11l have been satisfied here.

[11. Def endants Have Vi ol ated the MBTA and the APA’'s
Prohi bition of Unlawful Agency Action

A. Def endants Actions Violate the MBTA

The MBTA was enacted in 1918 to inplenent a convention
between the United States and Great Britain (on behal f of
Canada) for the protection of mgratory birds. 1t has since
been anended to cover conventions with Mexico, Japan, and the
former Soviet Union. 16 U S.C. 88 703, 712. The MBTA
prohi bits, anong other things, any killing of designated
m gratory birds. The | anguage of the MBTA i s unequivocal:

Unl ess and except as permtted by regul ati ons made

as hereinafter provided in this subchapter, it shal

be unlawful at any time, by any means or in any

manner, to pursue, hunt, take, capture, kill

attempt to take, capture, or kill . . . any
mgratory bird . . . included in the terns of the
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[ conventions between the United States and G eat
Britain, Mexico, Japan, and Russia.].

16 U.S.C. § 703. This prohibition applies with equal force
to federal agencies. Humane Society v. Gickman, 217 F.3d
882 (D.C. Cir. 2000).5

Def endants do not dispute that several species of birds
found on FDM are protected by the MBTA. Nor do defendants
deny that some of these birds have been killed and will be
killed as a result of defendants activity. See Defs’

St atement of Facts at 2 (“Defendants’ live-fire training
exercises are |likely to occasionally would or kill mgratory
bi rds protected by the NMBTA").

Thus, defendants activities are unlawful unless they are
in some way authorized by the regul ati ons pronul gat ed pursuant
to the authority granted in the MBTA. Defendants can find no
such authorization in the regul ations. The MBTA authorizes
the Secretary of the Interior to promul gate regul ati ons
permtting the taking of mgratory birds as |Iong as the

regul ati ons are consistent with the Convention. 16 U S.C. 8§

5 Defendants cl earl y disagree with the D.C. Crcuit’'s holding in
dickman. See Defs’ Mem in Supp. of Mot. for Sunmm J. at 14 n. 5 and Ex. C
D. As nuch as defendants may prefer otherw se, the pre-Qdicknman hol di ngs of
other Grcuits are both unpersuasive and not controlling here. See Sierra
Aub v. Martin, 110 F.3d 1551 (11'" Gr. 1997), and Newton County Wldlife
Associ ation v. Forest Service, 113 F.3d 110 (8'" Gr. 1997). The law of this
Crcuit is clear that the MBTA applies to federal agencies.
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704; 712(2). The regul ations prohibit the taking,
possessi ng, inportation, exportation, transportation, selling,
or purchasing of any mgratory birds except as allowed by a
valid permt. 50 CF.R § 21.11. *“Take” is further defined
in the regulations to include “pursue, hunt, shoot, wound,
kill, capture, or collect,” or attenpt to do so. 50 CF.R 8
10.12.

As di scussed above, defendants applied to FWs for a
permt allowing themto take birds in connection with their
activities on FDM and that application was deni ed on August 5,
1996. Despite that permt denial, defendants have conti nued
to kill mgratory birds. Because they continue to kill these
bi rds wi thout conplying with the statutory and regul atory
provisions for a permt, defendants are violating the MBTA

Def endant s enphasi ze repeatedly that their killing of
these birds is “unintentional.”® This description is
m sl eadi ng. Defendants’ own docunents anply establish that
def endants are know ngly engaged in activities that have the

di rect consequence of killing and harm ng mgratory birds.”’

® The Court can only surm se that defendants nmean by this that they are
not actually purposefully firing their guns or aimng their bonbs directly at
the birds.

! Def endant s’ suggestion in their reply brief that they are not

“knowi ngly” Kkilling mgratory birds is baffling in light of the entire record
that has been submitted in this case, including for exanple, the Navy's 1996
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See, e.qg., Defs’ Conbined Statement of Material Facts, at T 2
(“Defendants’ live-fire training exercises occasionally kil

m gratory birds protected by the MBTA.”); Achitoff Dec, Ex. 15
(1996 Navy permt application to FW5). Such know ng behavi or
is legally sufficient to establish intent. See e.g., United
States v. Sal amanca, 990 F.2d 629, 636 n.2 (D.C. Cir. 1993)
(“it may be inferred that a person intends the natural and
probabl e consequences of his acts”) (quoting Allen v. United
States, 420 F.2d 223, 225 n. 1 (D.C.Cir.1969)).

However, even if this Court accepts defendants’ argunment
that these killings are “unintentional,” the MBTA prohibits
both intentional and unintentional killing. Courts have
consistently refused to read a scienter requirenent into the
MBTA. See, e.g., United States v. Corrow, 119 F.3d 796, 805
(1997) (holding that the MBTA is a “strict liability”
statute); United States v. Boynton, 63 F.3d 337, 343 (4th
Cir.1995); United States v. Smth, 29 F.3d 270, 273 (7th
Cir.1994); United States v. Engler, 806 F.2d 425, 431 (3d

Cir.1986); United States v. Manning, 787 F.2d 431, 435 n. 4

permt application to FW5 that admits that they know they are killing these
birds, as well as defendants’ statenent of undisputed facts in this case,
whi ch al so admts they know that they are killing these birds. See Defs’
Reply at 6 n.2 (“Plaintiff attenpts to supply with rhetoric what it lacks in
I aw, now suggesting that Defendants are actually *‘know ngly’ and
‘intentionally’ killing migratory birds. Pltf’s opp. nemo, p.6."7).
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(8th Cir.1986); United States v. Catlett, 747 F.2d 1102, 1105
(6th Cir.1984); United States v. Wod, 437 F.2d 91 (9th

Cir.1971). Defendants admt that “the FW5, in conjunction

with DOJ, has prosecuted uni ntentional takes under the NMBTA,

and federal courts have in sone circunstances affirned the
MBTA's applicability to unintended take in the pursuit of
other lawful activities.” Defs’ Mem in Supp. of Mdt. for
Summ J., at 15 (enphasis in original). As is clear fromthe
list of cases cited above, defendants description of the
precedent is something of an understatenent— courts
consistently hold that the MBTA applies to both intentional
and uni ntentional behavior. |ndeed, defendants adnmt that the
FWS has prosecuted individuals for unintentional violations of
the MBTA. As will be addressed bel ow, whether or not FWS has
chosen to exercise its prosecutorial discretion to expend
resources on prosecuting unintentional takes in no way alters
the | egal question of whether such behavior violates the MBTA

B. Def endants Actions Violate the APA

The MBTA provides no private cause of action against the
United States governnment to enforce its provisions. However,
plaintiff argues that because defendants’ actions violate the
MBTA, they should be held liable for violating the APA' s

prohi bition on agency action that is “arbitrary, capricious,
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an abuse of discretion, or otherwi se not in accordance with
law.” 5 U.S.C. 8 706(2)(A). Once again, the law of this
Circuit is clear: a plaintiff my sue a federal agency under
the APA for violations of the MBTA. See Gickman, 217 F.3d
882 (holding that federal agency action in violation of MBTA
violates the “otherwi se not in accordance with | aw’ provision
of the APA); see also Hill v. Norton, 275 F.3d 98 (D.C. Cir.
2001) (holding that agency regul ations that violate MBTA are
revi ewabl e via the APA).

Despite the holding of @ickman, defendants argue that
plaintiff’s APA claimmnust fail on two grounds: first,
def endants argue that plaintiffs have failed to chall enge a
final agency action, as required by 5 U S.C. 8§ 704; and
second, defendants argues that prosecution of the
unintentional killing of mgratory birds is a discretionary
function delegated to the FWs of which judicial reviewis
i mproper under APA 5 U S.C. § 701(a)(2). Neither of these
defenses has nerit.

1. Fi nal Agency Action

The APA aut horizes review only of “final agency
action[s].” 5 US.C. 8 704. This requirenent is
jurisdictional— that is, for a court to have jurisdiction over

a case brought pursuant to the APA, the conplaint nust
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chal l enge a final agency action. |Independent Petrol eum Ass’n
of America v. Babbitt, 235 F.3d 588, 594 (D.C. Cir. 2001); DRG
Fundi ng Corp. v. Secretary of Housing & Urban Devel opnment, 76
F.3d 1212, 1214 (D.C. Cir.1996) (“If the agency action is not
final, the court therefore cannot reach the nerits of the
di spute.”).

The APA defines agency action to include "the whole or a
part of an agency rule, order, license, sanction, relief, or
t he equival ent or denial thereof, or failure to act.” 5 U. S.C
8 551(13). In determ ning whether such action is final, courts
shoul d consi der “whether the agency's position is ‘definitive’
and whether it has a ‘direct and imediate ... effect on the
day- to-day business’ of the parties.” Ciba-Geigy Corp. V.
United States Envtl. Protection Agency, 801 F.2d 430, 436
(D.C. Cir.1986) (quoting Federal Trade Commin v. Standard Q|
Co. of Cal., 449 U. S. 232, 239, 101 S.Ct. 488, (1980)
(internal quotes omtted)). As the Supreme Court explained in
Bennett v. Spear, an agency action is final if it “mark[s] the
consummati on of the agency's decisionmaki ng process” and is
“one by which rights or obligations have been determ ned, or
from which | egal consequences will flow. ” Bennett v. Spear,

520 U.S. 154, 178, 117 S. Ct. 1154 (1997) ((citations and
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internal quotes onmtted)).

Def endants argue that rather than identifying a
particul ar agency action, plaintiffs challenge the “general
practices of the United States in conducting mlitary training
exercises fromtinme to tinme on FDM” Defs’ Mem |In Supp. of
Mot. for Summ J. at 19. This is inaccurate. Plaintiffs are
chal I engi ng the August 18, 1999 Record of Decision that
announces the specific decision to continue to use FDM for
live fire mlitary exercises that was nmade in |light of the EIS
publ i shed by the U. S. Pacific Command in June of 1999. See 64
Fed. Reg. 44904 (August 18, 1999). This Court has previously
held that sim|lar Records of Decision issued pursuant to NEPA
are final agency actions for purpose of the APA. See Anacostia
Wat ershed Soc. v. Babbitt, 871 F. Supp. 475, 480 (D.D.C 1994)
(“The Record of Decision and official Transfer of Jurisdiction
pl an denonstrate that the Park Service's decision to transfer
jurisdiction to the District of Colunmbia was a final agency
action.”).

At oral argument on March 13, 2001, Defendants argued
t hat the August 18, 1999 Record of Decision was issued sinply
to comply with the requirenents of NEPA and nmade no deci sion
with respect to the continuation of the legally authorized

mlitary exercises on FDM This argunment by counsel does not
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conport with the | anguage of the Record of Decision. The
Record of Decision states “The Departnment of Defense (DoD)

t hrough Commander, U.S. Naval Forces Marianas . . . pursuant
to [ NEPA and its inplenenting regulations] hereby announces
its decision to continue to use suitable DoD controlled | ands
in the Mariana |slands to support various specific mlitary
training activities...” 1d. (enphasis added). This Record of
Deci sion “mark[s] the consunmati on of the agency's

deci si onnmaki ng process,” with respect to whether to continue
those activities in light of the environnmental consequences
identified in the EIS. Bennett, 520 U.S. at 178. Thi s
deci sion canme fromthe highest levels within the DOD and was
in no way tentative or prelimnary. This Record of Decision
mar ked the cul m nation of over four years of investigating the
envi ronnmental inpact of these mlitary activities pursuant to
the requirements of NEPA.

Furthernore, after analyzing several different options,
this Record of Decision committed the United States’ arned
forces to a plan for specific uses of the Mariana |slands, an
act “by which rights or obligations have been determ ned, or
fromwhich | egal consequences will flow. ” Bennett, 520 U. S.
at 178. DOD recogni zed the environnental consequences of

continuing mlitary exercises on FDM and nade an offici al
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deci sion to continue those actions despite those consequences.
As a direct consequence of the DOD s decision to continue
using FDM as a live-fire target range, protected nigratory

bi rds have been and are being killed in violation of the MBTA

Because plaintiff alleges that a specific decision, the
August 18, 1999 Record of Decision, to conduct a specific
activity, live-fire mlitary training on FDM viol ates a
specific statute, the MBTA, is unlawful agency action, this
case differs fromthose progranmatic chall enges that courts
have held fall outside the scope of a “final agency action”
under the APA. See, e.g., Lujan v. National Wldlife
Federation, 497 U. S. 871 (1990) (rejecting a general chall enge
to the Bureau of Land Managenent’s | and wi t hdrawal program
i nvol ving a nunber of different types of adm nistrative
actions with respect to many different tracts of land). In
contrast to the D.C. Circuit’s opinion in |Independent
Petrol eum Assoc. of Anerica v. Babbitt, 235 F.3d 588, 594
(D.C. Cir. 2001), that “[plaintiffs’] conplaint not only does
not challenge final agency action, it is not at all clear what
agency action [plaintiffs] purport[] to challenge,” it is very
cl ear what agency decision plaintiff here contests, the August

18, 1999 Record of Decision, and what consequences with which

37



plaintiffs are concerned, the mlitary live-fire training
exerci ses that that Record of Decision authorized.

2. Prosecutorial Discretion

Def endants argue that plaintiffs can not sue them under
t he APA because the prosecution of unintentional killings of
mgratory birds is a matter properly left to the prosecutori al
di scretion of the FWs. This argument is sinmply defendants’

di sagreement with the dickman holding in sheep’s clothing.

As di scussed above, federal agencies can be subject to suits
for violations of the MBTA pursuant to the APA's prohibition
on unl awful action regardl ess of whether those violations are
intentional or unintentional. Whether the agency
intentionally kills the birds or not, it is violating the |aw.
And because the APA provides a cause of action to chall enge
unl awf ul agency actions, whether or not one federal agency has
violated a federal lawis not an issue |left to the
prosecutorial discretion of another federal agency.

Def endants argue that because FWS has in the past
refrained fromprosecuting unintentional killings of mgratory
birds, this Court should defer to the FWS s prosecutori al
di scretion. Def endants attenpt to invoke the provision of
the APA that states that judicial review of agency action is

avai l abl e “except to the extent that . . . agency action is
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conmmtted to agency discretion by law.” 5 U S.C. 8§701(a)(2).
Even if it were true that the FWS has consistently exercised
its discretion to not prosecute or permt unintentional

viol ations of the MBTA 8 plaintiff is not challenging any
deci sion by the FWS. If plaintiffs sued the FWs and cl ai ned
that they were required to prosecute the Navy and DOD
officials who are killing those birds, then perhaps

def endants’ argunment would apply. Plaintiffs have not sued

t he prosecutors, they have sued the violators. Defendants’
argument sinply does not apply. It is fundanmental that “[i]t
is enphatically the province and duty of the judicial

departnment to say what the lawis.” Marbury v. Mdison, 1

Cranch, 137, 2 L.Ed. 60 (1803). Congress and the President
t oget her passed the MBTA and made defendants’ activity a
crime, and together have given the citizens of this country
the right to sue their federal government civilly when it
violates the law. That is the beginning and end of this
Court’s inquiry.

Finally, if FW5 exercises its discretion and generally

does not prosecute “unintentional” violations of the MBTA,

8 Def endants’ recent submissions undernine their earl y contentions
regarding FWS' consistency with respect to issuing pernits for unintentional
takes. See Defs’ Supp. Reply (citing Fund for Aninmals v. Miinella, Gv. No.
01-2288 (D.D.C. 2001).
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when such activity clearly violates the law, this is even nore
reason for plaintiff to proceed with its action here. FWS is
on record in this case stating that they will not prosecute

def endants’ activities on FDM See Defs’ Mem in Supp. of

Mot. for Summ J., Ex. C, D. Wthout plaintiff acting as a

“private attorney general,” no one would prevent these
violations from occurring.
CONCLUSI ON

For the foregoing reasons, defendants’ decision to
continue the mlitary training exercises on FDM as reflected
in defendants’ 1999 Record of Decision, violates the MBTA and
the APA. It is hereby

ORDERED that plaintiff’s notion for summary judgnent is
GRANTED with respect to liability; it is

FURTHER ORDERED t hat defendants’ notion for summary
judgnment is DENIED with respect to liability; it is

FURTHER ORDERED t hat the parties are to brief the

foll owing questions with respect to remedy that were read by

this Court into the record at the March 13, 2002 heari ng:

1. Def endants’ activities are clearly violating the
MBTA and the APA. Why should this Court not enforce
the law as it is witten and issue an injunction
halting these activities.
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The Tennessee Val ley Authority and Wi nberger cases
are from 1978 and 1982— are there any nore recent
cases discussing the conflict between environnental
laws and mlitary interests with respect to issuing
an injunction?

In the context of mlitary interests or any other
interests, are there any cases that di scuss whether
i njunctions nmust issue for violations of the MBTA?

Are there cases that discuss whether injunctions
must issue for violations of the “otherw se in not
in accordance with [ aw’ provision of the APA?

Wei nberger stands for the proposition that in

deci ding the scope of a federal court’s equitable
jurisdiction with respect to violations of federal
statutes, the Court can not conclude that an

i njunction nmust issue solely based on the fact of
the statutory violation itself. Rather, the Court
must inquire into the purpose and | anguage of the
statute in order to assess whet her Congress has
clearly limted the court’s discretion. Thus, this
Court nmust look to the statutory | anguage and

pur pose at issue here. Should the Court |ook to the
MBTA or the APA to make that determ nation?

Has 8 706 of the APA renoved this Court’s discretion
to refuse to issue an injunction setting aside
agency action? Why or why not.

Are defendants’ activities eligible for a permt
fromFW5 for these activities under any
interpretation of the current regul ations? Which
regul ati ons and how.

| f none of the current regul ations would allow a
permt in this situation, does the adm nistration
have statutory authority to anmend those regul ati ons
to cover this situation— or is the statutory grant
of authority limted so as to exclude mlitary
needs?

41



9. Has Congress ever considered or is Congress
currently considering a mlitary/national security
exception to the MBTA? Has such an anmendnent ever
been proposed, voted on, or passed?

10. Are there any of the challenged mlitary exercises
that wouldn’t harmor kill the birds? |Is there any
way for defendants to mtigate the damage short of
halting all activity?

11. If this Court enjoins defendants’ training exercises
on FDM what wi ||l happen the next day? Where el se
would the mlitary go to train?

12. \What efforts are currently being made by the

Adm ni stration with respect to Congressional acti

on
related to this case or the application of the MBTA
to FDM

13. Wiy did the Navy cite 50 C.F. R 821.41 on its 1996
permt application fornf

It is FURTHER ORDERED that with respect to any
di fferences between the transcript of the March 13, 2002
hearing and this Order, the questions as witten in this Order
control; it is

FURTHER ORDERED t hat plaintiff’s brief addressing the
above issues shall be filed no later than March 27, 2002; it
IS

FURTHER ORDERED t hat defendants’ brief responding to

plaintiff and addressing the above issues shall be filed no
| ater than April 10, 2002; it is

FURTHER ORDERED t hat plaintiff’'s reply shall be filed no
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|ater than April 17, 2002; it is

FURTHER ORDERED that in addition to filing their briefs
with the Clerk of the Court the parties shall e-mail an
el ectronic courtesy copy of their briefs to the follow ng e-

mai | address: sullivan_chanbers@lcd. uscourts.gov.; it is

FURTHER ORDERED t hat a hearing will be held to discuss
the proper remedy in this case on April 30, 2002 at 1 p.m in

Courtroom Ni ne.

I T 1S SO ORDERED

DATE EMVET G SULLI VAN
UNI TED STATES DI STRI CT JUDGE

Notice to:

Mark L. Stermtz, Esquire

WIldlife and Mari ne Resources Section

Envi ronment and Natural Resources Division
U.S. Departnent of Justice

P. 0. Box 7369

Washi ngton, D.C. 20044-7369

Paul Achitoff, Esquire

Eart hjustice Legal Defense Fund
223 South King Street, Suite 400
Honol ul u, HI 96813

Howard |. Fox, Esquire

Eart hjustice Legal Defense Fund

1625 Massachusetts Avenue, N.W, Suite 702
Washi ngton, D.C. 20036-2212
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